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BRIEF FOR THE RESPONDENT 


Statement of the Case 

Pursuant to Hection 106(a) of the Immigration and 
Nationality Aet (the “Act”), 8 U.8.C. § 1105a(a), Carloe 
Antonio Castro-Cabrera (“Castro”) p'ítitions this Court 
for review of a final order of deportation entered by the 
Board of Inimigration Appeul» (the “Board’’) on April 16, 
1975). That order dismissed the petitioner’» appeal froin 
an order of an Immigration Judge following a hearing, 
flnding him deportable under Section 241 (a) (2) of the Act, 
8 U.S.C. §1251 (a) (2) as a nonimmigrant who had re- 
mained longer than authorized. 8peciflcally he had entered 
the United Ktates on July 26, 1972 as a nonimmigrant crew- 
man authorized to remaiu for the period of time the vessel 
remained in port, not to exeeed twenty-nine (29) day», 
and had remained in the United States beyond that date 
vvithout authority. 


This petition for review was flled on May 6, 1975 and 
since that time the alien has enjoved the automatie statu- 
tory »tay of deportation which accompanie» a petition flled 
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under Section 106(a) of tlic* Act, 8 T .S.<\ §1105(a). The 
petitioner contendí that the lloard s decisión should be set 
aside because the evidenee introduced at the deportation 
proceediag was the result of an allegedly illegal arrest, 
search and seizure. 

Issucs Presented* 

1. Was the petitioner's interrogation and arrest lawful? 

2. Was the petitioner t> er of deportation supported 
by clear, convincing and 11 a «ivocal evidenee, untainted by 
an illegal arrest or seizure.' 


Statement of Facts 

The petitioner is a thirty year oíd unmarried alien, a 
nal ive and Citizen of Ecuador. He was admitted to the 
United States on or about July 26, 1972 as a noniinmigrant 
crewman authorized to remain in tliis country for the 
period of time his vessel remained in port, not to exceed 
twenty-nine (29) days (R. 13).** He failed to depart a> 
required, remained in the United States without authority, 
and accepted employuient in violation of his nouimmigrant 
status. 

On June 26, 1974 the petitioner was arrested by the 
pólice in Hempstead, New York and taken to the pólice 
station where he was questioned. The Hempstead pólice 
took the petitioner into custody on the basis of an anony- 
mous letter dated June 20, 1974 (R. 8), the original of 

*We note that three additional petitions to review orders of 
the Board of Immigration Appeals, involving aubstantially iden- 
tical issues, are presently pending before thia Court: 

José Gil Ojeda-Vinales V. I.N.S., Docket No. 74-2634; Luis 
Wdters-Valdez V. I.N.S., Docket No. 76-4083; Miguel Avila- 
Gallegos V. I.N.S., Docket No. 74 2647. 

** References preceded by “R” are v o the certified adminis- 
trative record which has been filed with the Court. 
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whicli was ser.t to the Service and copies to the Chief of 
Pólice at Hempstead, New York and Westbr-y, New York. 
Tliis letter reads as follows: 

“Dear Sir: I am writing about au individual who 
resides in Long Islam!, who is an illegal alien, uses 
two ñames, threatens to kill a number of persons, 
has homicida! tendencies, carries a knife, and is 
known to traftic in narcotics. This man is believed 
to he dangerous and should he deported. Description: 
CARLOS ANTONIO CASTRO CARRERA 10 Moore 
Avenue, Hempstead, New York. Employed under 
alias (PEDRO OOYA) at International Lamination, 
Cantiage Road, Westbury, N.Y. Drives Chevrolet, 
Píate # 200 LIE N.Y. Ecuadoran national approx- 
25 years of age. l’lease take appropriate action as 
you deem warranted.” This letter was in possession 
of the Immigration Service several days before June 
26, 1974.” 

During the course of interrogaron the Hempstead pólice 
asked the petitioner what country he carne from and he 
replied that he liad come from Ecuador and had worked on 
a boat. He was also asked whether he had a green card, 
which he understood to be a card issued to lawful perma- 
nent residents, and he replied that he did not. The pólice 
telephoned the Service and an immigration officer appeared 
at the station. The immigration officer spoke to the peti¬ 
tioner in Spanish and placed him under arrest. The immi¬ 
gration officer then took the alien to the Mineóla detention 
center where he was held overnight; the following morning 
the alien was taken to the Immigration Office by the immi- 
grntion officer. While he was at the Immigration Office, 
petitioner’s Form T-95, Crewmnn’s Landing Permit, was 
taken from him. At no time did the alien produce any 
identification indicating the legality of his residence in the 
United States (R. 6, pp. 8-13, 16, 20-21, 23). 
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The Service uistiti ted deportado» proceedings against 
the petitioner on June 27, 1974 by the issuance of a» order 
to show cause, flotice of liearing, and a warrant of arrest 
(R. 14). At the deportation liearing on July 25 and July 
29, 1974 the petitioner, through his attorney, admitted that 
his ñame was Carlos Antonio Castro-Cabrera, but did not 
adinit the truth of the allegations in the order to show 
«■ause or concede deportability. 

i During the course of the deportation proceeding the 

folbwing documents were submitted by the Service to 
establish Castro’s deportability: (1) The aforementioned 

► letter informing the Service that Carlos Castro-Cabrera 

was an illegal alien stating his place of employment and 
residence; (2) A copy of Form I-95-B secured from the 
Central Office records of the Service stating that Carlos 
Castro-Cabrera was admitted as a crewman aboard M/V 
Bananacore on April 24, 1972 for a period of not longer than 
twenty-nine (29) days; (3) a copy of a telegram to t' e Central 
Office of the Service from its District Director i a New 
Jersey indicating that the same Carlos Castro-Cabrera liad 
deserted his vessel thereby violating the terms of his entry 
aH stated in the Form I-95-B; (4) Form G-1G6E indicating 
that an investigatory search for the same ('arlos Castro- 
Cabrera had been actively continuing since his desertion 
from the aforementioned vessel; (5) Form 1-409, Report 
of a deserting crewman, dated August, 1972 confirming the 
time, place, and manner of desertion by the same Carlos 
Castro-Cabrera. These documents had been in the Service’s 
records since the time of this petitioner’s desertion and 
long before this alien was apprehended by the Service. 
They were never in the alien’s poss» ssion and were pre- 
sented at the deportation proceeding indepemlently of the 
alien’s arrest. The only document submitted in evidence 
whieh was in the alien’s possess >n at the time of his arrest 
and which substantiated his deportability was Form I-95A, 
his crewman’s landing permit. Despite the source of the 
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admitted evidence the alien contended tliat all the evidente 
establishing bis deportability was obtained as a result of an 
unlawful arrest and an illegal search and seizure, and 
therefore all inforniation in the Service’s possession and 
presented at tile deportation proceedings should be sup- 
pressed (R. 6, p. 2). 

The Immigration Judge found the petitioner deportable 
as charged and denied bis motion to suppress the evidence 
admitted during the deportation hearing. He found that 
títere was no irregularity in the petitioner’s arrest by the 
Immigration Ofticer, that in any event such irregularity 
would uot affect the validity of the deportation proceedings, 
because there was sufficient independent evidente pre- 
sentwl by the trial attorney which was in possession of 
the Service to establish petitioner’s deportability. Aceord- 
ingly, the Immigration Judge ordered petitiouer’s depor¬ 
tation to Ecuador (R. 4). 

Itv Notice of Appeal dated August 9, 1974 the petitioner 
appealed the order of the Immigration Judge to the Board 
of Immigration Appeals (the “Board”) (R. 3). On April 
Mi, 1975 the Board dismissed the petitioner’s appeal and 
affiriued the decisión of the Immigration Judge (R. 2). 

The Board rejected the petitioner’s argument that the 
proceedings should be terininated because they were tainted 
by an allegedly illegal arrest. The Board found that the 
documentar}- evidence presented by the Service relating 
to the petitioner was untainted since it was independently 
adduced prior to the petitioner’s arrest and that it estab- 
lished his deporta’ 'ity by clear, convincing, and unequi- 
vocal evidence. 
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Relevan! Statutes 

Section 106(a) of the Iminigration and Nationality 
Act, as ameuded, 8 U.S.C. § 1105a(a) próvidos in part: 

The procedure prescribed by, and all the provisions 
of the Act of December 29, 1950, as amended (04 
Stat. 1129; 08 Stat. 901; 5 U.S.C. §1031 et seq.) 
shall apply to, and shall be the solé and exclusive 
procedure for the judicial review of all tiual orders 
of deportation heretofore or hereafter inade against 
aliena within the United States pursuant to admin- 
istrative proceedings under Section 242(b) of this 
Act or comparable provisions of any prior act, ex- 
cept that— 

***** 

(4) exeept as provided in clause (1$) of paragraph 

(5) of this subsection, the petition shall be determ- 
ined solely upon the administrativo record upon 
which the deportation order is based and the Attor- 
ney General’s flndings of fact, if supported by rea- 
sonable, substantial. and probative evidence on the 
record considered as a whole, shall be conclusivo; 

Section 287 of the Immigration and Nationality Act 
8 U.S.C. § 1352, provided in part : 

Sec. 287 (a) Any officer or employee of the Service 

authorized under regulations prescribed by the At- 
torney General shall have power without warrant- 

(1) to interrógate any alien or person believed to 
be an alien as to bis riglit to be or to rema i n in the 
United States; 

(2) to arrest any alien who in his presente or viow 
is entering or rttempting to enter the United States 
in violation of any law or regulation made in pur- 
suance of law regulating the admission, exclusión, or 
expulsión of aliens, or to arrest any alien in the 
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United States, if he has reason to l»elieve that the 
alien so arrested is in the United States in violation 
of any sucli law or regulation and is likely to escape 
hefore a warrant can be obtained for his arrest, 
hut the alien arrested shall be taken without un- 
necessary delay for examination before an oflicer 
of tlie Service having authority to examine aliens 
as to their right to enter or remain in the United 
States. 


argument 


POINT I 


The arrest and inrerrogation of the petltioner 

c Inu/fid 


was lawful. 


The alien argües that his apprehension constituted an 
illegal arrest because it was undertaken without a warrant 
and on the basis of an unreliable informer. Further, he 
contemls that an unlawful arrest requires a vacation of the 
order of deportation. The alien’s position is untenable: 
Ürst, because the arrest was legal and secondlv, because 
its invalidity would not vitiate an otherwise valid deporta- 
tiou proceeding. 


A. The statutory authority of immigration ofTicers 
to interrógate and arrest aliens illegally resid- 
ing in the United States. 

Central to any discussion coneerning petitioner’s arrest 
are the powers conferred upon immigration oflicers by Sec- 
tion 287(a) (1) and (2) of the Act. Subsection (1) ein- 
powers immigration officers to interrógate, without a war- 
i.„nt, any alien or person believed to be an alien as to his 
’-iglit to be or remain in this country. This statutory au- 
lliority, and temporary detention accompanying interroga- 
tion pursuant to Section 287(a)(l), have been repeatedly 
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upheld as a coustitutioually permissible power to en forcé 
tlie provisión» of the luiuiigration and Natiouality Aet. ('hc- 
uny Tin Wony v. i tumi y rat ion a tul Naturalization Service, 468 
F.2d 1123 (D.C. Cir. 1972); Au Yi Lau and Tit Tit Wony 
v. Immiyration and Naturalization Service, 445 F.2d 217 
(D.C. Cir.), cert. denied, 404 U.S. 864 (1971); Yam Sany 
Ktcui v. Immiyration and Naturalization Service, 411 F.2d 
683 (D.C. Cir.), cert. denied, 396 U.S. 877 (1969). The 
Courts have often declared that otticers in the normal eourse 
of their duties may approach and question persons as to 
possible violations, even though they then have insuffieient 
grounds for arrest. Thus the arrests that follow can' be 
lawful. Terry v. Ohio, 392 U.S. 1, 22 (1968); Yam San 
Kwai v. Immiyration and Naturalization Service, supra at 
686, 687; Au Yi Lau V. Immiyration and Naturalization 
Service, supra, at 222. 1 

In additiou to the interrogation powers referred to 
above, Section 287(a) (2) of the Act empowers an immigru- 
tion oñicer, without a wnrrant, 

To arrest any alien in the United States if he has 
reason to believe that the alien so arrested is in the 
United States in violation of any such law or regula- 
tion and is likely to escape before a warrant can be 

1 Opposing counsel’s brief erroneously relies on Almeida-San- 
chez v. United States, 413 U.S. 266 (1973), to support his con- 
tention that the arrest in the instant case was ¡Ilegal and therefore 
the deportation proceedings should be rendered void ab initio. 
Almeida-Sánchez considered the reasonableness of an automobile 
search pursuant to Section 287(a>(3), 8 U.S.C. 1357(a) (3). 
Furthermore, the solé contention on appeal was that the marihuana 
which was uncovered during the unconstitutional search should 
not have been admitted as evidence against him in the criminal 
proceedings. As noted infra the findkig of deportability in this 
case did not rest upon any evidence arising from Walters’ arrest. 
Furthermore, we submit that the arrest in the instant case was 
in total conformity with the constitutional protections recently 
discussed in United States V. Briynoni-Ponce, No. 74-114 (U.S. 
June 30, 1975). 
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obtained for his arrest, but tbe alien arreeted sliall 
be taken without unnecessary déla}- for examinado» 
before an ofticer oí the Service having authority to 
examine aliens as to their right to euter or remaiu 
in the United StateB; 

That subsectiou thus requires the joinder of two ele¬ 
menta to justify an arrest without a warrant: (1) reason 
to believe that the alien is in the United States ilhgally; 
( 2 1 reason to believe that the arrested alien is likely to 
escape before an arrest warrant can be obtained. The 
-reason to believe” standard referred to in this statnte lias 
l,ee„ analogized to the “probable cause” which traditionally 
underlies criminal arrests. See LaFrancu V. Iinmigration 
mui Saturalization Service, 413 F.2d 686, 689 (2d Cir. 
1969). 

B. Petitioner's interrogation and arrest complied 
with the statutory and constltutional require- 
ments 

It is submitted that the infonuation received by the 
Service froiu the anonymous eomplainant and from the 
Hempstead pólice provided the arresting ollicer with suffi- 
eient reason to interrógate the petitioner. As a result of 
this interrogation a subsequent arrest was justified under 
Section 287la) (2). In this respect the record reflecta that 
the Service liad in its tiles a Komi 1409, Keport of De- 
serting Urewman dated Angust 16, 1972 (R. 12); a Form 
(1-166E, Report of Investigation id' Antonio Curios-Cabrera 
I R. 11); a telegrapliic niessage with petitioner’s mime (R. 
10) ; a Form 1-9511, Central Ottice Índex copy of Seainan’s 
I'ermit l R. 9); and the aforementioned anonymous letter, 
ull relating to the petitioner. (These documents clearlv 
showed that the alien was illegally residing in the United 
States, having deserted his vessel in Angust of 1972 and 
having continnously reinained in the United States without 
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authority. At no time (lid tliis alien present evidente at 
the hearing to the contrary and thereby establish the 
legality of bis residente in the United States.) 

Thua the Service was aware of the petitioner s illegal 
presente in the United States and had inade plans to cheek 
the address where the alien was residing (K. 6, p. 32, 37). 
Hefore it liad un opportunity to do so the Hempstead pólice 
took him into cusí» dy and inforined the Service that they 
had an illegal alien in their custody. It is olear that the 
immigration officer’s purpose in going to the pólice station 
where the alien was detained was to determine whether 
Castro was in fací the illegal alien whom the Service sought. 

The record retlects that apon arrival at the pólice station 
the immigration officer spoke to the alien in Spanish, and 
voluntarily received from ('astro additional information 
contirming his illegal residenee and corroborating the in- 
formant’s tip as it related to his immigration violation (R. 
6, p. 37). It was obvious that the petitioner had remained 
longer than authorized and was in the V nited States in 
violation of law. Furtherniore, the immigration officer 
testifled at the deportation hearing why an administrative 
warrant could not be issued prior to his actual questioning 
of Castro (R. ti, p. 371. Therefore the ttrst element of a 
warrantless arrest pursuant to Section 287(a)(l) was 
satisfied.* 

2 The Service o.-.cer did not rely on any interrogation by the 
Hempstead pólice but rather conducted his own independerá inter¬ 
rogation pursuant to Section 287 (a) (1). Thus even if there 
could be any complaint about the procedures followed by the local 
municipal pólice there is no doubt about the propriety of the 
Service’s interrogation prior to arrest for the alien’? immigration 
law violation. Further, even an arrest without probable cause 
by a local pólice officer would not vitiate a subsequent lawful 
deportation hearing. Guzman Flores V. Immigration and Natural- 
ization Service, 496 F.2d 1246 (7th Cir. 1974). 
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The second eleinent of a warrantless arrest pnmiant tu 
Seetion 287(a)(2) was satisfied as well heeause the imnn- 
££¡ oftieer liad more than ampie reason to Relieve that 
Castro, who might have to he released from pólice custodj 
due to the faet that there were no pending charges agai 
him, and who had no family ties in this country, would 
Hee befóte an arrest warrant eould be issued (R. b, p. 37 
Having identifled himself as an immigration officer and 
inuuired of the alien s right to be in this country, only a 
foolliardv oftieer would have left the premises to obtain 
a warrant with any rational expectation that the alien would 
await his return. lu a metrópolis as large as *ew Yo, 

City this alien eould have disappeared with eonfidence that 
he would not be apprehended by the Service Effeetive 
enforcement of the immigration laws manifestly ^l uired 
that the oftieer place the petitioner in eustody immediately, 
and thereafter bring him to the Service office as directed 

bv 8 C.F.K. § 287.3. 

C. Miranda warnings are not required when an 
immigration officer takes an alien mto eustody. 

From time to time aliens have contended that the pnn- 
dpl „ of Miranda V. Arizona, 384 U.S. 436 (1966) are applic- 
able to deportation proceedings and that evulence o) ainu 
without the warnings mandated by that case is inadmisible. 
Tliese contentions have been rejected by tlie coarta. Df 
Cisions in this arca invariably reitérate the »lc¡ th.£ 
portation proceedings are civil and not crimina m natui 
\\'oodby v. Immgration and Naturalization Sen,ice |8o 
IT S 276 (1966); H aristada* v. Shaughnesay, 342 l . • > 
ms-', Deportation proceodinR» aro not .ub¡ect to the 
vnnatitútional «afvRuarda provi, Kd tor crinonai pro™™; 
tions 1 bel v. United Mates. 362 U.S. 21. (1960 . >um 
erons courts have specifically held that the exclumonary 
rule of Miranda is therefore inaplicable, ( ha ™*^ y “ h 
Itn in igra t ion and Naturaliza* ion Serene, No. .4-148- th 
Cir Julv 16, 1975); dolley v. Immigration and Naturaliza- 
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tion Service, 441 F.2d 1245, 1255 (5th Cir.), cert. dcnied, 
404 U.S. 940 (1971); Lavoie v. Immigration and Xuturuli- 
sation Service, 418 F.2<1 732, 734 (7th Cir. 1969), cert. 
denicd, 400 U.S. 854 (1970); Pang v. Immigration and 
Xaturalization Service, 368 F.2(l 637, 639 (3rd Cir. 19661. 
See Xason v. Immigration and Xaturalization Service, 370 
F.2d 865, 868 (2d Cir. 1967). 

The Court in Chavez-Raya noted that due to its funda- 
mentally civil nature, a deportation heariug differs frorn 
a criminal trial in a number of signiflcant respecta: There 
is no presumption of innocence, and the alien has the bur- 
den of showing the time, place and rnanuer of his entry 
into the United States; he may be required to auswer 
non-incrimiuatory questions about his alien status and cer- 
tain adverse inferences may be drawn from his silence; and 
his stateiueuts made during a preliminary investigaron 
without the beneíit of counsel may be admissible. In vi >v 
of these facts, the Court held that Miranda warnings would 
be not only iuappropriate but could also serve to mislead 
the alien. 


POINT II 

The deportation order is supported by olear, un- 
equivocal, and convincing evidence untainted by 
any ¡Ilegal arrest. 

As stated nupra, the evidence establishiug the alien's de- 
portability consisted of: (1) The informant’s letter; (2) 
Form I-95B from the Service records created at the time 
of Castro’s entry as a crewman and continuously in its 
possession; (3) the telegram to the Service’s Centml Office 
reporting Castro’s desertion dated August, 1972; (4) Form 
(1-166E, Report of Investigaron, created and maintained by 
the Service substantially before Castro was located; (o) 
Komi 1-409, Report of Deserting Crewman, created and 
maintained by the Service shortly after Castro deserted his 
vessel; (6) Castro’s teBtimony at the hearing; (7) the testi- 
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niouy of thc apprehcuding officer; (8) Form I-95A, Crew- 
mau’s landing permit. Only thecrewiuan's landing permit 
was in Castro’s possessiou prior to the hearing. All other 
documenta had beeu iu the Service records long before 
Castro was apprehended. Therefore, even assuming ar¬ 
queado, that the arrest was illegal, petitioner would not be 
entitled to the termination of his deportatiou. The peti- 
tioner’s argument would have validity only if it were estab- 
lished that the evidente underlying the deportation order 
was itself obtained in violation of law. It ís well settleil 
that irregularities in the arrest alone do not vitiate the 
deportation order if that order was properly substantiated. 
This general rule has long been recognized by the Supreme 
Court and has been repeatedly upheld by the courts in 
tases involving deportation proeeedings v. Colf.iw, 

342 u.S. 519 (1952); liilokumsky v. Tod, 203 U.S. 14J 
(1923) • QuzmanrFlorea v. lmmigration and Naturalizatton 
Service 496 F.2d 1245 (7th Cir. 19M) ; Shu Fuk Chcung V. 
lmmigration and Naturalization Service, 476 F.2d 1189 (8th 
('ir. 1973) ; La Franca V. lmmigration and Naturalization 
Service, 413 F.2d 686 (2d Cir. 1969). 

This rule holds whether the alien was illegally arrested 
by lmmigration oñieers or by the municipal pólice, lu 
Üuzman-Flore* v. lmmigration and Naturalization Service, 
muirá the alien petitioners were stopped by the local pólice 
and taken into custody without probable cause for their 
arrest other than suspected alienage. They were detamed 
overnight by the local authorities without any charges being 
lodged against them and were turned over to the Immigra- 
tion Service the next morning. Their solé contention on 
upneal was that the depórtate proceedings should have 
lieen terminated becanse they were arrested by local pólice 
without probable cause in violation of the Fifth and Four- 
teenth Amendments. This, they cleimed, tainted the aub- 
sequent proceedings making the order of deportation illegal 
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us well. The court noted that there was sufficient untainted 
evidence of deportability and refused to accept this conten- 
tion which would Lave extended the exdusionary rule. 

lf the rule were otherwise, aliena in the petitioner’s 
poaition could permanently iinmunize themaelvea t'rom de- 
purtation simply by ahowing that their initial apprehension 
was detective. No such absurd result íb required or cou- 
templated by the Act or the Constitution. 

The petitioner was found deportable as an alien who had 
been admitted as a crewman for not more than twenty-nine 
(29) days and who remained in the United 8tat o s longer 
than authorized. The order for his deportation was based 
on clear, convincing, and unequivocal evidence obtained 
from the Service’s files and not on any tainted evidence 
seized at the time of his arrest. As this Court stated in 
LaF ranea v. ItMnxQTotion and 'Naturalization Service y supta, 
413 F.2d at 689: 

“The Immigration and Naturalization Service did not 
rely upon any statement taken or evidence seized at 
the time of his arrest. Under these circumstances, 
even if the arrest witbout a warrant were illegal this 
would nct invalídate the subsequent deportation pro- 
ceedings.” 
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CONCLUSION 

The petition for review should be dismissed. 

Dated: New York, New York 

August, 1975 
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